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(a) For Claimant. A party seeking to recaver upon a claim, counterclaim, crossclaim, or third-party claim or to
obtain a declaratory judgment may move for a summary judgment in that party's favor upon all or any part thereof
with or without supporting affidavits at any time after the expiration of 20 days from the commencement of the
action or after service of a motion for summary judgment by the adverse party.

(b) For Defending Party. A party against whom a claim, counterclaim, crossclaim, ar third-party claim is asserted
or a declaratory judgment is sought may move for a summary judgment in that party's favor as to all or any part
thereof at any time with or without supporting affidavits.

(¢} Motion and Proceedings Thereon, The motion shall state with particularity the grounds upon which it is based
and the substantial matters of law to be argued and shall specifically identify any affidavits, answers to
interrogatories, admissions, depositions, and other materials as would be admissible in evidence {"summary
judgment evidence™) on which the movant relies. The movant shail serve the motion at Least 20 days before the
time fixed for the hearing, and shall also serve at that time copies of any summary judgment evidence on which the
movant relies that has not already been filed with the court. The adverse party shall identify, by notice mailed to
the mavant's attorney at least 5 days prior to the day of the hearing, or detivered no later than 5:00 p.m. 2 business
days prior to the day of the hearing, any summary judgment evidence on which the adverse party relies. To the
extent such summary judgment evidence has not already been filed with the court, the adverse party shali serve
copies on the movant by mailing them at least 5 days prior to the day of the hearing, or by delivering them to the
movant’s attorney no later than 5:00 p.m. 2 business days prior to the day of hearing. The judgment sought shall be
rendered forthwith if the pleadings, depositions, answers to interrogatories, admissions, affidavits, and other
materials as would be admissible in evidence on file show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law. A summary judgment, interlocutory in
character, may be rendered on the issue of liability alone although there is a genuine issue as to the amousnt of
damages.

{d) Case Not Fully Adjudicated on Motion. On motion under this rule if judgment is not rendered upon the whole
case or for all the relief asked and a trial or the taking of testimony and a final hearing is necessary, the court at
the hearing of the mation, by examining the pleadings and the evidence before it and by interregating counsel, shall
ascertain, if practicable, what material facts exist without substantial controversy and what material facts are
actually and in good faith controverted. It shall thereupon make an order specifying the facts that appear without
substantial controversy, including the extent to which the amount of damages or other relief is not in controversy,
and directing such further proceedings in the action as are just. On the trial or final hearing of the action the facts
so specified shall be deemed established, and the trial or final hearing shall be conducted accordingly.

{e) Form of Affidavits; Further Testimony. Supporting and opposing affidavits shatl be made on personal
knowledge, shail set forth such facts as would be admissible in evidence, and shall show affirmatively that the
affiant is competent to testify to the matters stated therein. Swarn or certified copies of all papers or parts thereof
referred to in an affidavit shall be attached thereto or served therewith. The court may permit affidavits to be
supptemented or opposed by depositions, answers to interrogatories, or by further affidavits.

() When Affidavits Are Unavailable. If it appears from the affidavits of a party opposing the motion that the party
cannot for reasons stated present by affidavit facts essential to justify opposition, the court may refuse the
application for judgment or may order a continuance to permit affidavits to be obtained or depositions to be taken
or discovery to be had or may make such other order as is just.

(g) Affidavits Made in Bad Fafth. If it appears to the satisiaction of the court at any time that any of the affidavits
presented pursuant to this rule are presented in bad faith or solely for the purpose of delay, the court shall
forthwith order the party employing them io pay to the other party the amount of the reasonable expenses which
the filing of the affidavits caused the other party to incur, inctuding reasonable attorneys’ fees, and any offending
party or attorney may be adjudged guilty of contempt.
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VERIZZO v. THE BANK OF NEW YORK, 28 S0.3d 976 (Fla.App. 2 Dist. 2010)
David VERIZZ0O, Appellant, v. The BANK OF NEW YORK, as Successor Trustee
Under Novastar Mortgage Funding Trust, Series 2006-3, Appellee.
No. 2D08-4647,
District Court of Appeal of Florida, Second District.

March 3, 2010.

Appeal from the Circuit Court, Sarasota County, Robert W.
McDonald, Jr., J.

David Verizzo, pro se.
Page 277

Patricia A. Arango of Law Offices of Marshall C. Watsen, P.A.,
Fort Lauderdale, for Appellee.

SILBERMAN, Judge.

David Verizzo, pro se, appeals a final judgment of
foreclosure entered after the trial court granted the motion
for summary judgment filed by the Bank of New York, as
successor trustee under Novastar Mortgage Funding Trust, Series
2006-3 {(the Bank). Because the Bank's summary judgment evidence
was not timely served and filed and because a genuine issue of
material fact remains, we reverse and remand for further
proceedings.

The Bank filed a two-count complaint against Verizzo seeking to
reestablish a lost promissory note and to foreclose a mortgage
on real property. Included in the attachments to the complaint
was a copy of the mortgage. The mortgage indicated that the
lender was Novastar Mortgage, Inc., a Virginia corporation
{Novastar), and that the mcrtgagee was Mortgage Electronic
Registration Systems, Inc. (MERS), acting as a nominee for
Novastar. The attachments to the complaint did not include
copies of the note or any assignment of the note and mortgage
to the Bank. Verizzo filed a motion for enlargement of time to
respond to the complaint. The Bank agreed to the entry of an
order allowing Verizzc to file a response within 20 days from
the date of entry of the corder.

On August 5, 2008, before Verizzo had responded to the
complaint, the Bank served its motion for summary final
judgment of foreclosure. The summary judgment hearing was
scheduled for August 2%, 2008. On August 18, 2008, the Bank
served by mail a notice ¢f filing the original promissory note,
the original recorded mortgage, and the original recorded
assignment of mortgage. The assignment reflects that MERS
assigned the note and mortgage to the Bank of New York.
However, the note bears an endorsement, without recourse,

tof3 6/2/2010 8:20 AM
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signed by Novastar statling, "pay to the Order of: JPMorgan
Chase Bank, as Trustee."

on the date of the summary judgment hearing, Verizzo filed a
memorandum in opposition to the Bank's motion. He argued, among
other things, that his response to the complaint was not yet
due in accordance with the agreement for enlargement of time,
that the Bank did not timely file the documents on which it
relied in support of its motion for summary judgment, and that
the documents were insufficient to establish that the Bank was
the owner and holder of the note and mortgage.

On August 29, 2008, the trial court granted the motion for
summary judgment and entered a final judgment of foreclosure.
We review the summary judgment by a de novo standard.

Estate of Githens ex rel. Seaman v. Bon Secours-Maria Mancr
Nursing Care Ctr., Inc., 928 So.2d 1272, 1274 (Fla. 2d DCA
2006). "A movant is entitled to summary judgment “if the
pleadings, depositions, answers to interrogatories, admissions,
affidavits, and other materials as would be admissible in
evidence on file show that there is no genuine issue as to any
material fact and that the moving party is entitled to a
judgment as a matter of law.'"™ Id. (guoting

Fla.R.Civ.P. 1.510(c}). If a plaintiff files a motion for
summary judgment before the defendant answers the complaint,
"the plaintiff must coanclusively show that the defendant cannot
plead a genuine issue of material fact." E.J. Assocs., Inc.

v. John E. & Aliese Price Found., Inc., 515 So.2d 763,

784 (Fla. 2d DCA 1987).

Rule 1.510(c) requires that the movant "serve the motion at
least 20 days
Page 978
before the time fixed for the hearingl] and shall also
serve at that time copies of any summary judgment evidence on
which the movant relies that has not already been filed with
the court." Further, cases have interpreted the rule to require
that the movant also file the motion and documents with the
court at least twenty days before the hearing on the moticn.
See Mack v. Commercial Indus. Park, Inc.,
541 50.24 800, BOQO (Fla. 4th DCA 198%); Marlar v. Quincy State
Bank, 4638¢.2d 1233, 1233 (Fla. 1st DCA 1985);
Coastal Caribbean Corp. v. Rawlings, 361 Se.2d 719,
Z21 (Fla. 4th DCA 1978). The promissory note and assignment
constituted a portion of the evidence that the Bank relied on
in support of its moticn for summary judgment, and it is
undisputed that the Bank did not attach those documents to the
complaint or serve them at least twenty days before the hearing
date. In fact, although the Bank's notice of filing bears a
certificate cf service indicating that the notice was served on
August 18, 2008, the notice and the documents were not actually
filed with the court until August 2%, 2008, the day of the
summary judgment hearing.

In addition te the procedural error of the late service and
filing of the summary judgment evidence, those documents
reflect that at least one genuine issue of material fact
exists. The promisscry note shows that Novastar endorsed the
note to "JPMorgan Chase Bank, as Trustee." Nothing in the
record reflects assignment or endorsement of the note by

http://www loislaw.com/pns/ docprint2.htp?PRINT=1&booklis=0xfT...
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JPMorgan Chase Bank to the Bank of New York or MERS. Thus,
there is a genuine issue of material fact as to whether the
Bank of New York owns and holds the note and has standing to
foreclose the mortgage. See Mortgage Electronic

Registration Sys., Inc. v. Azlize, 9365 So0.2d 151, 153 (Fla.

2d DCR 2007) (recognizing that the owner and holder of a note
and mortgage has standing to proceed with a mortgage
foreclosure action); Phileogene v. ABN Amro Mortgage Group,
Inc., 948S0.2d 45, 46 (Fla. 4th DCA 2006) ({(determining

that the plaintiff "had standing to bring and maintain a

mortgage foreclosure action since it demeonstrated that it held
the note and mortgage in guestion™).

Therefore, based on the late service and filing c¢f the summary
judgment evidence and the existence of a genuine issue of
material fact, we reverse the final summary judgment and remand
for further proceedings.

Reversed and remanded.

WHATLEY and MORRIS, JJ., Concur.

Copyright © 2010 Loislaw.com, Inc. Ali Rights Reserved
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FROST v. REGIONS BANK, 15 So.3d 905 {(Fla.App. 4 Dist. 2008)
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Sherry A. FROST and Jerry Frost, Appellants, v. REGIONS BANK, successor

by merger to Union Planters Bank, N.A., successor by merger with Union

Planters Mcrtgage, Inc., Appellee.
No. 4D08-3168.
District Court of Appeal of Florida, Fourth District.

August 5, 2008.

Appeal from the Circuit Court, Fifteenth Judicial Circuit,
Palm Beach County, Jeffrey J. Colbath, J.

Ronald E. D'Anna c¢f McClosky, D'Anna & Dieterle, LLP,
Boca Raton, for appellants.

Les C. Shields of Ben-Ezra & Katz, P.A., Fort Lauderdale,
for appellee.

GERBER, J.

The circuit court entered a final summary judgment of
foreclosure against the defendants below, Sherry and Jerry
Frost .

Page 906

The Frosts appeal., arguing the plaintiff, Regicns Bank, did
not negate the Frosts ' affirmative defense that the bank did
not provide notice ¢f the alleged default and a reascnable
oppertunity to cure. We agree and reverse.

The bank filed a mortgage foreclosure acticn against the
Frosts . The Frosts-' answer asserted, among other defenses, that
the bank failed to satisfy the condition precedent of providing
notice of the alleged default and a reasonable opportunity to
cure. For that defense, the Frosts! did not refer to any
language from the mortgage. However, the bank attached the
mortgage to its complaint, and the mortgage states, in
pertinent part:

Lender shall give notice to Borrower prior to
acceleration following Borrower's breach of any
covenant or agreement in this Security Instrument

The notice shall specify: (a) the default; (b) the
action regquired to cure the default:; (¢) a date, not
less than 30 days from the date the nctice is given to
Borrower, by which the default must be cured; and (d)
that failure to cure the defauvlt on or befere the date
specified in the notice may result in acceleraticn of
the sums secured by this Security Instrument,
foreclosure by judicial proceeding and sale of the
Property.

9/2/2010 8:03 AM
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The bank filed a motion for summary judgment, along with an
affidavit of indebtedness, an attorney's fee affidavit, and the
original note. The Frosts did not file any papers or affidavits
in opposition to the motion. Instead, at the hearing on the
motion, the Frestis argued that the bank failed to address their
affirmative defenses. The circuit court discussed with the
parties some of the defenses, but neot the lack of notice and
opportunity to cure defense. The circuit court then granted the
bank's moticn for summary judgment and entered a written final
judgment of foreclosure. This appeal followed.

The standard of review of an order granting summary Jjudgment is
de novo. Allenby & Assocs., Inc. v. Crown S5t. Vincent
Ltd., 8S0.3d £231, 1213 (Fla. 4th DCA 2009) (citation
omitted). When reviewing a ruling on summary judgment, an
appellate court must examine the record in the light most
favorable to the non-moving party. Id. Summary
judgment cannot be granted unless the pleadings, depositions,
answers to interrogatories, and admissions on file together
with affidavits, if any, conclusively show that there is no
genuine issue as to any material fact and that the moving party
is entitled to a judgment as a matter of law. Id.
{(citing Fla.R.Civ.P. 1.51C(c)). "[Tlhe burden 1s upon the
party moving for summary judgment to show conclusively the
complete absence of any genuine issue of material fact."
Allenby, 850.3d at 3213 (citation omitted). "Before a
plaintiff is entitled to a summary judgment of foreclosure, the
plaintiff must either factually refute the alleged affirmative
defenses or establish that they are legally insufficient to
defeat summary judgment." Knight Energy Servs., Inc. V.

Amoco Cil Co., 66Q%80.2d 786, 788 (Fla. 4th DCA 199%)
{citation comitted).

Here, the bank did not factually refute the Frosts ' lack of
notice and opportunity to cure defense. Nothing in the bank's

complaint, motion for summary judgment, or affidavits indicate
that the bank gave the Frosts the notice which the mortagage
required. The bank alsc did not establish that the Frosts ' lack
of notice and opportunity to cure defense was legally
insufficient. Although the bank argues that the defense did not
refer to any language from the mortgage, the bank cites no
authority which requires the defense to contain such a
reference.

Because the bank did not meet its burden to refute the Frosts'

lack of notice and opportunity toe cure defense, the bank is
Page 907

not entitled to final summary judgment cf foreclosure. The
Frosts' other arguments are without merit and it is not
necessary to address them.

Reversed and remanded.

GRO3S5, C.J., and DAMOORGIAN, J., concur.

Copyright © 2010 Loislaw.com, Inc. All Rights Reserved
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MARCHTON TERRARZZO, INC. v. ALIMAN, 372 So.2d 512 (Fla.App. 3 Dist., 1979)
MARCEION TERRAZZO, INC., D/B/A SUPER SURFACE SALES, APPELLANT, v. ROBERT 5.
ALTMAN, APPELLEE.
Nos. 78-2042, 78-2047.
District Court of Appeal of Florida, Third District.

June 26, 1979.

Lppeal from the Circuit Court for Dade Ccunty, Lecnard Rivkind,

J.
Page 513

Richard Touby, Miami, for appellant.
Weissenborn & Burr and Lee Weissenborn, Miami, for appellee.

Before PEARSON, HUBBART and SCHWARTZ, JJ.

PEARSON, Judge.

These appeals — an interlocutery appeal and an appeal from a
final judgment — present the same question in the same case. The
guestion inveplved is whether an allowance of & $500.00 attorney's
fee, pursuant to Section 501.210(3), Florida Statutes
{1977),Ifn1] is so inadeguate, based upon the record, as to
constitute an abuse of discretion. We hold that the trial judge
did abuse his discretion and that the order must be reversed
under the principles stated in the Code of Professional
Responsibility, DR 2-106(B). See also Folmar v. Davis, 128 8c.2d772
(Fla. 3d DCA 1959).

The trial judge recognized the appropriateness of an allcwance

of an attorney's fee for the defendant in this cause where a
vicolation of the Florida Deceptive and Unfair Trade Practices Act
was affirmatively pled as a defense to an action to recover the
balance due on a construction contract. At the hearing on the
defendant's motlon orney fee, the judge had

; P show1ng at least 25 hours
spent on this(aspect of the lltlgatlon The parties also

T affidavits on the value of
1ff's affidavit on the value of
these services was based solely on the witness's examination of
the file of the plaintiff's attorney. The affidavits of the
parties on the value of the services varied so greatly in amount
{(plaintiff $250; defeandant $3,500) that one of them must be
wreng.
rage 514

While the setting of an attorney's fee upon affidavits
presented is allowed where neither party objects, it is not the
proper method for determining this issue of fact. Ses Thoni v.
Thoni, 179 $5¢.3d 420 (Fla. 3d DCA 1965). Expert wiktnesses should
present testimony showing the basis for the amount suggested to

of2 9:2/2010 7:39 AM
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the court.

Although we are usually not inclined to tread upon the trial
ceourt's discretion in matters Involving attorney's fees,
nevertheless, we must do so where we find a clear abuse evidenced
in the record before us, see Bryan and Sons Corp. v. Klefstad,

22 Z, 385 (Fla. 4th DCA 18%72), and this principie
applies not only where the fee is found to be excessive, but also
where it is found to be inadegquate. See, e.g., Flagala
Corporation v. Hamm, 39280.2d3195% (Fla. 1st DCA 1%74), and
Canal Authority v. Ocala Manufacturing fce and Packing Company,

253 S0.2d 485 (Fla. 1st DCA 1971).

It is clear in this case that the fee allowed is not in keeping
with time expended and with the novelty and importance of the
legal work involved. In addition, the proofs submitted do not
support the amount awarded.

The order appealed 1s reversed and the cause remanded for
proceedings in accordance with the views herein expressed.

Reversed and remanded.

[fnl] This section is a part of the Florida Deceptive and Unfair
Trade Practices Act. It prevides in part:

"501.210 Attcrney's fees. -

"{1) In any civil litigation resulting from a
consumer transaction inveolving a violation of this
part, except as provided in subsecticn (5), the
prevalling party, after judgment in the trial court
and exhaustion of all appeals, if any, shall receive
his reasonable attorney's fees and costs from the
nonprevailing party.

"{2) The attorney for the prevailing party shall
submit & sworn affidavit of his time spent on the
case and his costs incurred for all the motions,
hearings, and appeals te the trial judge who presided
over the civil case.

"(3) The trial judge shall award the prevailing
prarty the sum of reasonable costs incurred in the
actien plus a reascnable legal fee for the hours

actually spent on the case as sworn to in an
affidavit."

Copyright © 2010 Loislaw.com, Inc. All Rights Reserved
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DHONDY v. SCHIMPELER, 5Z8 So.2d 484 (Fla.App. 3 Dist. 1988}

SAROSH 5. DHONDY, APPELLANT, v, CHARLES S. SCHIMPELER, CARR SMITH &
ASSOCIATES, INC., RAYMOND KAISER ENGINEERS, INC., POST BUCKLEY, SHUH &
JERNIGAN, INC., SCHIMPELER-CORRADING, P.5.C., AND HARRY WEESE & ASSOCIATES,

LTD., APPELLEES.
No. 87-1230.

District Court of Appeal of Florida,

Appeal from the Circuit Court,

Alan Eichenbaum, Hollywocod,

Third District.

July 12, 1988.
Dade County, Robert P. Kaye, J.
for appellant.
Fascell & Heehl and James E. Tribble, Miami,

Rlackwell, Walker,
for appellees.

Before SCHWARTZ, C.J.,

PER CURIAM.

and NESBITT and JOCRGENSON,

JJ.

We reverse the final judgment assessing an expert witness fese

against Sarosh Dhondy. The trial
Page 485

court erred in not affording

Dhondy a full evidentiary hearing on the reasonableness of the
amount of the expert witness fee pursuant to this court's

directive in Dhondy v.
1286) .

Schimpeler, 498 Seo.2d 641 (Fla.

3d DCA

2 review of the variocus hearings held on the guestion of the

expert witness fee of engineer John C.

Pistorino reveals that

Dhondy was never afforded his due process right to cross-examine

Pistecrino as

to the reascnableness of his fee.

See American

Indem. Co. v. Comeau, 4i9 S0.2 70 (Fla. 5th DCA 1982):; Posner
v. Flink, 393 8o0.2d 1140 (Fla. 3d DCA), rev. denied, 402 Sc.2d 612
(Fla. 1981). Although the dissent maintains that Dhondy was

able to gquestion Pistorinc sufficiently at the first evidentiary

hearing,

the transcript of that hearing reveals otherwise.

Pistorino furnished no documentation cof the amount of time

expended.

Indeed, he admitted that without his time sheets he
could not provide an accurate statement of hours.

Significantly,

the time sheets were not produced at the first evidentiary

hearing.
of his hours,

In response to the trial court's request for a breakdown
Pistorino submitted an abbreviated affidavit in

which he stated that he had devoted 74.5 hours to the case at an

hourly rate of $85.
to the affidavit's
the fee"
Dhondy.

~ol'3

The trial court rejected Dhondy's cbjection
"failure to establish the reasonableness of
and assessed Pistorino's expert witness fee against

9/2/2010 7:58 AM



JHONDY v. SCHIMPELER, 528 So.2d 484 (Ffa.App. 3 Dist. 1988) http://www loislaw.com/pns/docprint2.htp?PRINT=1&booklist=0xff...

This court reversed the award in Dhondy and remanded the
cause for an evidentiary hearing con the reasonableness of the
fee. Pistorinc did not appear at the second evidentiary hearing.
In lieu of his testimony, his affidavit, merely reciting that a
fee of $6,332.50 had been incurred by his expenditure of 74.5
hours at 585 per hour, was submitted. Engineer Bertram Warshaw,
the only witness to testify at the second evidentiary hearing,
stated that his review of the litigation file and the affidavit
compelled his conclusion that Pistorino's guoted fee was
reasonable. Bt the close of the hearing, Dhondy again objected to
the absence of an cppertunity to examine Pistorinc as to the
reasonableness of his fee. The trial court concluded that the fee
was reasonable based upon Pistorino's affidavit and Warshaw's
testimony.

We agree with Dhondy that the most recent evidentiary hearing
did not comport with this court's directive in Dhondy. Neither
did the latest hearing fulfill the evidentiary hearing standard
established by American Indem. and Posner. The trial court
erred in assessing Pistorino's fee based wholly on Pistorino's
conclusory affidavit and Warshaw's testimony. See In re QOne 1972
Volve Vehicle I.D, # 1426363280692 Florida Tag # NUE 848, 489 Sq.2d 1240
(Fla. 4th DCA 1986) (error to award attorney's fees to
attorney who did not personally testify to services performed);
Scundcrafters, Inc. v. Laird, 467 8$6.24 480 (¥la. 5th DCA 1985)
(trial court erred in permitting defendant's sole expert to
testify to amount of fee incurred by way of affidavit where
plaintiff objected to lack cof opportunity to cross—examine
expert). Cf. Insurance Co. of North Americs v. Julien P.
Benjamin Eguip. Co., 481 S50.2d51% (Fla. Ist DCA 1985) (trial
court properly awarded attorney's fees on basis of affidavit by
expert witnesses where opposing party did not cbject tec use of
affidavits). In this case, Dhendy rapeatedly objescted to the lack
of opportunity for effective cross-—-examination.

Dhondy's claim that he is also entitled to cross-examine the
expert witness regarding the necessity for his services is
without merit. Dhondy raised the necessity issue in his prior
appeal. In Dhondy, we expressly limited the evidentiary hearing
to be held by the trial court to thne gquestion of the
reasonableness of the witness's fee. By that restriction, we
implicitly rejected the necessity argument. Our Dhondy opinion
became the law of the case, thus precluding Dhondy from again
presenting the necessity argument to this court. See Dunham v.

Brevard County School Bd., 401 S0.2d 888 (Fla. Sth DCA 1981);

8/D Enters., Inc. v. Chase Manhattan Bank, N.A., 37 20 11
(Fla. 3d DCA 1979).

Accordingly, we reverse the final judgment and remand for
further proceedings consistent with this opinicn.

Reversed and remanded.

SCHWARTZ, C.J., and JORGENSOHN, J., concur.
Page 4B6

NESBITT, Judge (dissenting):

- L ;espectfully dissent. I cannot accept the major premise of
the majority which holds that the failure of an expert witness to
personally appear and testify at the trial or evidentiary hearing

9/2/2010 7:58 AM
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in suppcrt of his fee automatically constitutes a deprivation of
due process to the opposing party. Secondly, even accepting the
premise, it is not applicable to the present case. We are not
dealing here with a case where no evidentiary hearing was held as
in American Indem. Co. v. Comeau, #19%0.2d 670 (Fla. 5th DCA
1982); pPosner v. Flink, 32390.2d1140 (Fla. 3d DCA), review
denied, 402 So.2d 612 (Fla, 1881); nor is this a case where the
professicnal whose fee is at issue did not testify as in In re
Cne 1972 Volveo Vehicle I.D. # 142636329069%, Florida Tag # NUE
848, 489 S5¢0.2d 1240 (Fla. 4th DCA 1986). At the first hearing,
appellant had an opportunity to cross-examine the expert witness.
This court affirmed the necessity of his fee. After appeal and
upon rehearing, a second expert witness testified that he
considered the number of hours spent and the hourly rate of pay
to be reasonable. Rdditionally, the affidavit of Mr. Pistorino
was submitted. Based on this evidence, the trial judge could
properly decide that the fee was reascnable. See Lafferty v.
Lafferty, 3s 170, 171 (Fla. 2d DCA 1982). Such procedure
amply complied with due process reguirements.

I would affirm the trial court's decision.
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SOUNDCRAFTERS, INC. v. LAIRD, 467 So.2d 480 (Fla.BRpp. 5 Dist. 1985)
SOUNDCRAFTERS, INC., ETC., APPELLANT, v. THOMAS CARL LAIRD, APPELLEE.
No. 84-710.

District Court of Appeal of Florida, Fifth District.

April 18, 1985.

Appeal from the Circuit Court, Volusia County, James T. Nelson,
J.

Kelvin L. Averbuch, Port Orange, for appellant.

Chobee Ebbets and F. Bradley Hassell of Smalbein, Eubank,
Johnson, Rosier & Bussey, P.A., Daytona Beach, for appellee.

FRANK D. UPCHURCH, Jr., Judge.

Soundcrafters appeals from an order entered pursuant to final
judgment awarding it attorney's fees and costs. Soundcrafters
contends that the amount awarded for attorney's fees was
inadequate.

After a non-jury trial, judgment was entered for Soundcrafters.
Attorney's fees and costs were awarded pursuant tc the contract
involved in the litigation. At a hearing on the matter, counsel
for Soundcrafters produced a detailed statement reflecting 42.2
hours of work and based on an hourly rate of $100 claimed
entitlement to $4,220. A local attorney testified for
Soundcrafters and produced an affidavit which reflected that in
his opinion, $5,500 would be a reasonable fee. Counsel for Laird
cut this witness' testimony short saying
Page 481
that the affidavit was sufficient and there was no need for the
witness to further testify.

Counsel for Laird then requested he be allowed five days to
file an affidavit from another local attorney. Cver the objection
of Scundcrafters, the court permitted it. This affidavit was
filed with the court and averred that a competent attorney would
have spent fifteen hours on the case and charged $75 per hour.
This came to $1,125, the amount ultimately awarded by the court.

We conclude that the trial court erred in permitting Laird's
s50le expert to testify by way of affidavit over Soundcrafters'
objection. Soundcrafters was deprived of any opportunity to
cross—examine the expert as to the basis for his opinion, while
Laird had been given an opportunity to cross—-examine
Soundcrafters' witness. In saying this, we do not imply that the
fee awarded by the trial court was inadequate, only that the
procedure fellowed was improper.

We REVERSE and REMAND for reconsideration. See Dunn v. Sentry
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Insurance, 46250.2d 107 (Fla. 5th DCA 18%85).

COBB, C.J., and DAUKSCH, J., concur.
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GERACI v. KOZLOSKI, 377 So0.2d 811 (Fla.App. 4 Dist. 1979)
CATHERINE GERACI AND CHARLES GERACI, HER HUSBAND, APPELLANTS, v. ALEX
KOZLOSKI AND ANNA KOZLOSKI, HIS WIFE, APPELLEES.

No. 78-325.
District Court of Appeal of Florida, Fourth District.

December 12, 19765.

Appeal from the Circuit Court, Broward County, Thomas J.
Reddick, Jr., J.
Page 812

Karen Holmes and James R. Holmes of Zamer & Holmes, Oakland
Park, for appellants.

Brian L. Kimber of Allsworth, Doumar, Schuler, Padula &
Laystrom, Fort Lauderdale, for appellees.

DOWNEY, Chief Judge.

This is a plenary appeal from a final judgment granting
foreclosure of a mortgage on appellants' property. Although three
issues are posed for our decision, only one reguires any extended
examination.

The thrust of appellants' defense to the foreclcsure is that
appellees were guilty of fraud and misrepresentation in the sale
of the property involved. Thus, appellants sought rescissicn of
the sale and other relief. We have carefully examined the record
and briefs with reference to this issue and find adeguate support
in the record for the decision of the trial judge denying
rescission and ordering fcreclosure.

The final judgment of foreclosure awarded appellees an
attorneys fee in the amount of $15,000. This fee was assessed by
the court based sclely upon the affidavit of a lawyer and over
the objection of appellants. In an adversary proceeding such as
this the determination of an attorneys fee for the mortgagee
based upon affidavits over cbjection of the mortgagor is
improper. Evidence should be adduced so that the full range of
cross examination will be afforded both parties. Demaso v,
Demaso, 345 Se.2d 391 (Fla. 3rd DCA 1977): Thoni v. Thoni, 179 Sp.2d 420
(Fla. 3rd DCA 1%65); cf. Mullane v. Lorenz, 372 Su.2d 168
(Fla. 4th DCA 1979).

Appellees filed cross assignments of error directed to two
orders of the trial ccocurt, entered pcst final judgment on March
29, 1978, and October 3, 1978, and after the notice of appeal
from the final judgment was filed. We, of course, cannot review
judicial acts of the trial court which take place after the
filing of the notice of appeal, unless those judicial acts are

9/2/2010 7.59 AM
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themselves made the subject of a new notice of appeal or other
appropriate proceeding for appellate review. We note in passing
that appellees did perfect an interlocutory appeal from the
October 3rd, 1978, order, which is presently pending in this
court. Thus, for all intents and purposes the judicial acts
inveolved in that order will be considered in that appellate
proceeding.

The final judgment appealed from is affirmed in all respects
except as to the provision for attorneys fees. The provisicn of
the judgment regarding attorneys fees 1s reversed and the cause
is remanded with directions to hold an evidentiary hearing in
order to determine the appropriate amount cf said fees.

AFFIRMED IN PART; REVERSED IN PART, with directions.

GLICKSTEIN and HURLEY, JJ., concur.
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