IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT, 
IN AND FOR PINELLAS COUNTY, FLORIDA
CIVIL DIVISION

SUNTRUST MORTGAGE INC., 	     				   CASE NO. 10-3182-CI-13		PLAINTIFF,

v.                                             
                                                                                         
ROBERT B. CHARNESKI,
	DEFENDANT.
_________________________________________/

DEFENDANT’S SUPPLEMENTAL MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS ACTION 

COMES NOW, the Defendant ROBERT C. CHARNESKI (hereinafter “Defendant”) by and through the undersigned counsel MATTHEW D. WEIDNER and respectfully files this SUPPLEMENTAL MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS ACTION, pursuant to Rules 1.420(b) and 1.110(b)  Fla. R. Civ. P., and precedent case law, and in support thereof states:
I. THE FLORIDA SUPREME COURT MANDATED THAT ALL RESIDENTIAL FORECLOSURE CASES BE VERFIED AS OF FEBRUARY 11, 2010 AND NO CREDIBIBLE ARGUMENT CAN BE MADE THAT COMPLAINTS NEED NOT BE VERIFIED AFTER THAT DATE.
 
FACTS
1. This is an action for foreclosure of residential real property owned by the Defendant.
2. On February 11, 2010 by the Florida Supreme Court, pursuant to In re: Amendments to the Florida Rules of Civil Procedure, No. SC09-1579, (Feb. 11, 2010) attached hereto an incorporated as Exhibit “A”, amended Fla. R. Civ. Pro. 1.110(b) to read 
[w]hen filing an action for foreclosure of a mortgage on residential real property the complaint shall be verified.  When verification of a document is required, the document shall include an oath, affirmation, or the following statement: Under penalty of perjury, I declare that I have read the foregoing, and the facts alleged therein are true and correct to the best of my knowledge and belief.  Bold emphasis added.  

3. Therefore, any mortgage foreclosure complaint filed after February 11, 2010 must be verified.
4. On February 26, 2010 SHAPIRO & FISHMAN, LLP (hereinafter “Shapiro & Fishman”) filed a Motion for Rehearing, pursuant to Fla. R. App. P. 9.330, with the Florida Supreme Court.  Shapiro & Fishman’s motion asked the Supreme Court to reconsider or clarify its amendment to Fla. R. Civ. Pro. 1.110(b).  See Shapiro & Fishman Motion for Rehearing, attached hereto and incorporated as Exhibit “B”.
5. Also on February 26, 2010 BEN-EZRA & KATZ, P.A. (hereinafter “Ben-Ezra & Katz”) filed a Motion for Rehearing, pursuant to Fla. R. App. P. 9.330, with the Florida Supreme Court.  However, the Ben-Ezra & Katz’s motion did not seek any changes to the amended Fla. R. Civ. Pro. 1.110(b) and instead was filed in response to a separate portion of the Florida Supreme Court’s February 11, 2010 Order.  See Ben-Ezra & Katz Motion for Rehearing, attached hereto and incorporated as Exhibit “C”.
6. Most importantly, neither Shapiro & Fishman’s nor Ben-Ezra & Katz’s motions were accompanied with a separate motion to toll time during the pendency of their appeal as required by the Florida Rules of Appellate Procedure for all motions filed in the Florida Supreme Court.
7. On June 3, 2010, the Florida Supreme Court denied both Shapiro & Fishman’s and Ben-Ezra & Katz’s motions.  The Supreme Court’s short opinion makes no allowances or ruling to indicate a new effective date, or stay in enforcement, for the charges ordered on February 11, 2010.  See Order Florida Supreme Court Order Denying Motions for Rehearing, attached hereto and incorporated as Exhibit “D”.
8. Finally, in the case at bar, the Plaintiff’s complaint was filed after February 11, 2010 and is devoid of any oath, affirmation, or verification statement which should state “under penalty of perjury, I declare that I have read the foregoing, and the facts alleged therein are true and correct to the best of my knowledge and belief” as mandated by Fla. R. Civ. Pro. 1.110(b).
SUPPLEMENTAL MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT’S MOTION

I. The Plaintiff’s complaint must be dismissed for failure to comply with Fla. R. Civ. Pro. 1.110(b) where the complaint is unverified and neither Shapiro & Fishman’s nor Ben-Ezra & Katz’s motions were accompanied with a separate motion to toll time

a. Legal Standards

9. Fla. R. Civ. Pro. 1.420(b) provides, in pertinent part, that “[a]ny party may move for dismissal of an action or of any claim against that party for failure of an adverse party to comply with these rules or any order of court.”  Bold emphasis added.
10. Fla. R. App. P. 9.330 allows for any party to file a motion for rehearing, clarification or certification within fifteen (15) days or an order or within such other time set by the Court.
11. Fla. R. App. P. 9.300(b) provides, in pertinent part, that “[e]xcept as prescribed in subdivision (d) of this rule, service of a motion shall toll the time schedule of any proceeding in the court until disposition of the motion.”  Bold emphasis added.
12. Notwithstanding this general rule, Fla. R. App. P. 9.300(d)(10) explicitly mandates that “all motions filed in the supreme court, unless accompanied by a separate to toll time” do not toll the time for enforcement of an order.
13. As such, 
[t]he final exception listed in [R]ule 9.300(d) effectively limits the automatic tolling procedure in subsection (b) to proceedings in the district courts of appeal and appellate proceedings in the circuit courts.  The filing of a motion in the Florida Supreme Court does not automatically toll the time for filing and service of other documents required by the appellate rules.  Counsel for the moving party must file a separate motion to toll the time periods pending resolution of the motion in question, and the matter of suspending the time is discretionary with the Supreme Court.   Bold emphasis added.  2 Fla. Prac., Appellate Practice §13:6 (2010 edition), attached hereto and incorporated as Exhibit “E”.

14. According to the express command of the Florida Supreme Court in its February 11, 2010 amending Fla. R. Civ. Pro. 1.110(b), “[t]he amendments shall become effective immediately upon the release of this opinion.”  Bold emphasis added.  See In re: Amendments to the Florida Rules of Civil Procedure, No. SC09-1579, (Feb. 11, 2010) at 10.
15. Therefore, the Supreme Court was clear that, notwithstanding the language at the end of its opinion that “not final until time expires to file rehearing motion, and if filed, determined”, all mortgage foreclosure complaints filed after February 11, 2010 must be verified.
b. Argument

16. Both Shapiro & Fishman’s motion, which asked for a rehearing or clarification regarding the amended Fla. R. Civ. Pro. 1.110(b), and Ben-Ezra & Katz’s motion, which did not, were filed in the Florida Supreme Court.
17. In addition, both motions filed by the above-referenced law firms were filed pursuant to Fla. R. App. P. 9.330, directly implicating the enforcement mechanism of Fla. R. App. P. 9.300.
18. Most importantly, neither motion was accompanied by a separate motion to toll time.  Because the only motions that automatically toll the time for enforcement are those filed in the Florida district courts of appeal and appellate proceedings in the circuit courts, neither Shapiro & Fishman’s motion nor Ben-Ezra & Katz’s motion tolled the time for enforcement of the amendment to Fla. R. Civ. Pro. 1.110(b) requiring verification of mortgage foreclosure complaints. 
19. Finally, according to the express mandate of the Florida Supreme Court’s February 11, 2010 Order, the amendment to Rule 1.110(b) became “effective immediately upon the release of this opinion.”
20. Therefore where, as here, a mortgage foreclosure complaint is filed after February 11, 2010 and is unverified, said complaint is in violation of Rule 1.110(b) and subject to dismissal on that ground.
	WHEREFORE, based upon the foregoing, the Defendant respectfully request this Court dismiss the instant action and any other relief the Court deems just and proper.
CERTIFICATE OF SERVICE
	I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by U.S. Mail on this ____ day of August, 2010 to SEAN A. MARSHALL, Law Offices of Marshall C. Watson, P.A., 1800 N.W. 49th Street, FL, Suite 120, Fort Lauderdale, FL 33309.
								
By:__________________________
								       MATTHEW D. WEIDNER
								       Attorney for Defendant
								       1229 Central Avenue
								       St. Petersburg, FL 33705
								       (727) 894-3159
								       FBN: 0185957

